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EDITORIAL NOTES. 


The arrival of the Lord-Chancellor of England in this country 
as the British guest of the American Bar Association has been well 
heralded as an unusual event, for such it was, The Lord-Chancellor is 
the keeper of the Great Seal of England, and cannot quit the shores 
of his country during the term of his office without the Sovereign’s 
permission. ‘The permission has probably not been asked, and cer- 
tainly has not been given, since the famous Cardinal Wolsey, who 
was then Lord-Chancellor, went on his famous embassy to France. 
Then Wolsey made the great mistake of taking with him the Great 
Seal and actually sealing writs with it at Calais in France. So far 
a departure from his proper duties became one of the grounds of his 
impeachment. Lord Brougham, when Lord-Chancellor, pursued at 
one time a somewhat erratic course with the Great Seal when on a 
journey to Scotland, and it is said this was the final stroke to the 
confidence of his King. When at the country house of the Dowager 
Duchess of Bedford he lost the Seal and found it again in a game of 
blind man’s buff. Says Mr. Atlay, in the “Victorian Chancellor :” 
“At Rothiemurchus, where a large party of Southrons were the guests 
of the Dowager Duchess of Bedford, he ‘romped so familiarly with 
the ladies that to be revenged on him they stole the Great Seal’ and 
hid it in a tea-chest in the drawing-room, where he was compelled 
to discover it blindfolded and guided by the music of the piano, which 
rose loud or sank according as he was ‘hot’ or ‘cold.’ The King had 
been furious with the Chancellor for conveying the Great Seal across 
the Border, an act which he genuinely believed to partake of the 
nature of high treason; and an exaggerated account of the romp at 
Rothiemurchus did not tend to calm him. Nor was he in any way 
soothed by the bulletins in which Brougham assured him of their 
joint popularity in the North.” Lord Haldane, it is needless to say, 
left his Great Seal at home in the custody of three Lords Commis- 
sioners, whose appointment by the Sovereign was announced about 
a month before he sailed from England, This is the method of deal- 
ing with the Great Seal under special stress of circumstance, and 
it has been said to have been so dealt with once, or oftener, in every 
reign except that of the late King Edward VII. The last time was 
in 1850, when, owing to the difficulty in choosing a successor to Lord 
Cottenham, the Seal was placed in the keeping of Lord Langdale 
(Master of the Rolls), Vice-Chancellor Shadwell, and Baron Rolfe. 
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It may not be generally known that a new Great Seal, like new coin- 
age, is struck at the mint upon the accession of a new Sovereign. The 
old one goes through the process known as “demasking,” that is to 
say, the Sovereign strikes it a blow with a hammer sufficient to make 
a slight distinguishing mark. It is at the disposal of the monarch, 
but by long custom it is regarded as a perquisite of the Lord-Chan- 
cellor. 





In Chicago, on August 1, there was a hearing before the Com- 
mittee of the Legislature of Illinois upon the merits of the voting 
machine, and at this hearing Professor C. E. Depuy, of the Lewis 
Institute, produced a bent wire, a wire clip, a piece of steel and an 
ordinary rubber band, and demonstrated to the committee that any 
one of these could be placed on the face of the machine to manipulate 
it in such a way that only an expert could detect it. He then showed 
the four ways in which the front of the machine could be tampered 
with, and five ways in which the election officials might tamper with 
the inner mechanism by unlocking the rear door. This revelation, 
however, is not really new to those mechanics who have investigated 
the voting machine which was placed in operation so _ recently 
in New Jersey. The fact that this machine could be tampered with 
so that the count of votes for various officials could ‘be altered without 
changing the declaration of the total votes cast, and, therefore, putting 
it beyond the power of any candidates to prove fraud, was made 
known to us by a competent mechanic when the machine was first 
introduced, and was one of the main reasons why the Journal always 
opposed it. The fact that the bulk of voters would forget, in the 
course of a year, how to operate it, so that it actually made correct 
voting difficult, instead of easy, furnished the basic reason, we doubt 
not, for the repeal of the law in this state; but, after all to be said 
against the machine in that respect, the one fact that it could be 
tampered with in a manner that could not subsequently be discovered 
and corrected was and is sufficient to condemn the whole scheme. 
It is to be presumed that the state of Illinois will be too wise to 
follow the lamentable practice of New Jersey in regard to voting 
machines, 





A great deal is said from time to time about the importance of 
the consideration and moral character of applicants for admission to 
the New Jersey Bar. It will gratify some of those who desire to see 
increased the moral quality of such applicants in this state to notice 
that the official “Committee on the Character of the Bar Association 
of New York City,” to which is entrusted the final report upon the 
applicants for an attorney’s license, has announced in the New York 
newspapers of last month (after the names of one hundred applicants 
for admission to the Bar who had successfully passed the recent Bar 
examinations, had been published) the following public notice: 
“Candidates for admission to the Bar whose names are appended and 
who have been certified by the State Board of Law Examiners as 
having passed the law examinations are notified to produce and file 
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on or before Sept. 2, 1915, with the clerk of the Appellate Division 
evidence of good moral character. Such evidence, in order to comply 
with the rules, must include at least two affidavits from attorneys 
acquainted with the applicant, which must state that the applicant is 
to the knowledge of the affiant a person of good moral character, and 
must set forth in detail the facts upon which such knowledge is based, 
and such affidavits must be made by practicing attorneys of the Su- 
preme Court personally known to a number of the committee. Affi- 
davits on printed forms will not be accepted. Each candidate shall 
also file the certificate received from the State Board of Law Exam- 
iners, and a sworn statement of his name and place of residence, with 
particulars as to his education and office experience, upon a form 
which will be furnished by the clerk of the court upon personal ap- 
plication. A _ strict compliance with the foregoing requirements is 
essential, All applicants who have had their names changed shall 
notify the clerk of the Appellate Division. Information is requested 
as to the moral character of the candidates whose names are appended 
and as to their qualifications to be admitted to practice and may be 
sent to any member of the committee.” 





The proposed woman suffrage amendment to the state Constitu- 
tion was, by resolution of both Houses of the Legislature, to be 
published early in August, the newspapers to be designated by the 
President of the Senate, Speaker of the Assembly, and Secretary of 


State. The committee named did not designate the newspapers, the 
advertising was not done, and toward the end of August the 
“Woman's Political Union of New Jersey” began an investigation as 
to who was in fault, threatening at the same time to bring suit against 
the person or persons responsible for the neglect. The Secretary of 
State’s office applied to the Attorney-General to know if the failure 
to advertise vitiated the action taken by the Legislature last winter, 
and the opinion of the Assistant Attorney General, Mr. Gaskill, was 
in the affirmative. After quoting the provision of the Constitution 
requiring that a proposed amendment be advertised for three months 
previous to the election of members of the next Legislature, he con- 
tinued: “The phrase ‘published for three months previous to making 
such choice’ is, in my opinion, a mandatory requirement of publication 
for three calendar months, prior to the election for members of the 
General Assembly, following the passage of the proposed amendment 
or amendments by the preceding Legislature. This was the ruling 
of the department made by Attorney-General Samuel H. Grey, in an 
opinion rendered to the Honorable Franklin Murphy, Governor of this 
State, on January 28, 1902, in which opinion this department now 
concurs. It is evident that it is now impossible to comply with this 
constitutional provision, because the time between the receipt of these 
resolutions by you, on August 26, and the occurrence of the general 
election on November 4, is less than three calendar months. It does 
not seem to me that any reason which has occasioned the delay in 
the presentation of these resolutions to you justifies an evasion, or a 
failure to comply completely with the constitutional provision referred 
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to, and that an advertisement made now for the length of time still 
open, would be futile and would not afford a proper basis for action 
by a subsequent Legislature. Under these circumstances, I question 
very much whether you would be justified in ordering the adver- 
tisement and incurring the expense. This question, however, it seems 
to me, should be settled, not by you alone, but by the action of the 
three officials named in the resolutions to have charge of the pub- 
lication. I suggest, therefore, that the facts be laid before the Presi- 
dent of the Senate and the Speaker of the House of Assembly, with 
the opinion of this department, for determination by them as to 
whether or not an attempt shall be made to comply with the consti- 
tutional provisions, by advertisement at the present time, for such 
length of time as now remains, prior to the general election. It seems 
to me that you should follow this course because of the fact that I 
do not think ultimate disposition of the proposition rests with the 
Secretary of State, in view of the fact that certain functions seem to be 
devolved upon the President of the Senate and Speaker of the House.” 
As a result it was decided to begin the publication “at once,’ which 
meant about September Ist or later, thus giving notice only two 
actual months before the election. 





The conflict of laws relating to marriage and divorce in the dif- 
ferent states is often exasperating in effect. But not more so than the 
conflict of the laws of England with those of various countries on the 


Continent. An excellent example of how these diverse laws may 
make a matrimonial tangle is furnished by a recent case, known as 
the Ogden case, which illustrates also the hardship of adhering to the 
principle that the test of jurisdiction to dissolve a marriage is the 
domicil of the husband alone. In this case a domiciled Englishwoman 
of full age contracted marriage at a Lancashire Registry Office with 
a domiciled Frenchman, aged 19, who had lived for some months in 
her father’s house for the purpose of learning English. The young 
man had not obtained the consent of his father or made the public 
intimations in France which were required by French law for the 
legal validity of his marriage in that country. In England, however, 
where such consents and publications are not required, the marriage 
was perfectly valid. But on the suit in France of the bridegroom’s 
father the French Courts pronounced a decree of nullity together with 
an order against the man for aliment of the child of the marriage. 
The husband afterwards married a Frenchwoman in France and con- 
tinued to reside there. Founding on her husband’s desertion adultery 
and bigamy, the wife presented a petition for divorce in the High 
Court in London, which Sir Francis Jeune dismissed for lack of juris- 
diction, since the husband had not the domicil in England necessary 
to give the English Courts jurisdiction. Some remarks of the Judge, 
however, were erroneously interpreted by the advisers of the lady to 
imply that she was free to marry again, as her marriage had been 
annulled in France. And marry again she did, choosing for her sec- 
ond husband an Englishman, to whom she represented herself to be 
a widow. In course of time the second husband learned the truth 
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about her earlier career, and he in turn raised action in the English 
Courts for nullity of his own marriage on the ground that at the 
time of entering into it the woman was validly married according to 
English law. He obtained his decree, and the judgment was affirmed 
by the Court of Appeal. The French invalidity due to lack of parental 
consent was strongly urged as invalidating the English marriage, but 
the Court, through Lord Gorell, held on the authorities that accord- 
ing to English law consent of parents belonged to the forms, not the 
essentials, of a marriage, and therefore the Court was governed by 
the law of the country in which the marriage was celebrated. Since 
English law did not require the French consents the first marriage 
was unimpeachable and the second was invalid. Says an English 
journal in commenting upon the case: “The plight of the luckless 
woman might have drawn tears from a stone. Hung like Mahomet’s 
coffin between heaven and earth, she could not obtain a divorce from 
her first husband in England because he was domiciled in France, 
nor could she obtain a remedy in France, because there she was held 
not to be married.” 





SOME ODDITIES IN THE ENGLISH COURTS. 


While in England during the month of July of the present year, 
I found myself interested, the same as in many years past, in the 
reports in some of the English courts. An American lawyer will find 
a good many novelties if he attends the sittings of these courts, es- 
pecially those occupied in the trial of criminal causes. Being busily 
engaged in sightseeing, I had to content myself with following up 
the daily records in the London newspapers and making notes of 
some of the published oddities. As everyone knows, the English 
Judges have a pretty free rein in the trial of causes, both in the matter 
of themselves asking leading questions and interrupting witnesses, 
and in otherwise conducting the case much as if they were the public 
prosecutors. It is probably rare that injustice is done by their conduct 
of trials, but a stenographic report of what is said during these trials 
often shows how curiously, and even humorously, the court hours 
pass along. 

Naturally I was especially interested in the various commitments 
and discharges of Mrs. Pankhurst and her daughter Sylvia. I chanced 
to see the public meeting in the Trafalgar Square on a Sunday after- 
noon when Sylvia was addressing a large crowd of men and a few 
women at the base of the Nelson monument; an address followed by 
the hearers forming themselves into a mob and traversing the few 
blocks to Downing street, where they attempted to do some destruc- 
tion to the official residence of the Premier, Mr. Asquith. I found 
none of the business men of London, and none of those whom we 
designate as the intelligent and well-to-do class, taking sides with 
that militant form of the Suffragette movement of which the Pank- 
hursts are leaders. The universal sentiment was that these two 
women, with others like them, ought to be permitted to starve them- 
selves to death in jail, if they so willed, or, better, deported to St. 
Helena or some other far-away isle. But there was also a concurrence 
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of sentiment that the reason the Government had the “Cat and 
Mouse” bill enacted, and the privilege of starvatidn refused, was be- 
cause it feared that those who might take their own lives in the cause 
of suffrage would be considered martyrs, and this might give fresh 
impetus to the unique and annoying strike that had so terrorized all 
England and Scotland. It is needless to say that, under this “Cat 
and Mouse” act, Mrs. Pankhurst, condemned by regular sentence to 
three years of penal servitude, has spent, thus far, much more time 
out of jail than in it. The actual record of her case is as follows: 


April 3—Sentence to three years penal servitude. 

April 12—Released from jail on a physician’s certificate. 
May 26—Rearrested and remanded. 

May 30—Released again from jail. 

June 14—Rearrested and remanded. 

June 15—Released again from jail. 

July 21~—-Rearrested and remanded, 

July 24—Released again from jail. 

August 15—Goes over to France. 


Although it was announced in advance that Mrs, Pankhurst was 
to depart the country and go to France beyond British jurisdiction, 
there seems to have been no objection to it, but perhaps a general 
sense of relief. The statement above given shows exactly how the 
“Cat and Mouse” act works; and it is needless to say that one can 
scarcely foresee the passage of a similar law and a similar execution 
of such a law in any of the states of this country. The prisoner has 
only to deny herself of food and water, one or both, for about four 
days, so that her condition becomes, in the opinion of the physician 
of the jail, sufficiently serious for him to certify that, under the act, 
she should be released, and she then goes to her home or friends 
under some sort of surveillance, and, when the authorities become 
satisfied that she has eaten and drank enough to have become pretty 
nearly normal in health, the rearrest is made. 

When Sylvia Pankhurst was last brought up before the Bow 
street police court she was sentenced to three months imprisonment 
in default of finding sureties for her future good behavior. Instead 
of issuing a warrant in her case the magistrate had been so considerate 
of her as to issue a summons, and, as a matter of course, she did not 
appear. A warrant then brought her to the court, and some of our 
readers may like to read just what occurred. 

“Miss Pankhurst, addressing the magistrate, said that, being an 
outlawed woman, she did not consider the summons binding upon 
her, but took the view that it was her duty to attend her other en- 
gagements. She would not have been arrested on Monday night but 
for mismanagement on the part of her escort. She agreed that she 
had tried to stir up revolt, because she believed it was the only thing 
for them to do. Sir Edward Carson had asked the people to shoot, 
but she had only asked them to use sticks and stones. Public opinion, 
she declared, was on the side of the women, and it only needed a 
little more to bring about a revolution. The infamous ‘Cat-and-Mouse’ 
act meant death to the women who went on the hunger strike. They 
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were being slowly done to death for conscience sake by this act, 
which was contrary to all precedent and a blot on the country. The 
speaker expressed her determination to continue to protest as long 
as life lasted. ‘Let the Government beware,’ she said, ‘because the 
poor people are on our side. The whole of the East end is going 
to rise, and you will have an army coming here with sticks and stones.’ 

“Considerable applause greeted these remarks, and by direction 
of the magistrate several women were ejected from the court. 

“Sir John Dickinson said that, after what he had heard, it was 
obvious that the speeches made by the prisoner were likely to lead to 
illegal acts. It was his duty to prevent that if possible, and he should 
require her to be bound over in the sum of £1,200 and find two 
sureties in £600 each to be of good behaviour for twelve months. 

“Prisoner: ‘I shall refuse to do that.’ 

“Sir John Dickinson: ‘Failing that, it will be three months’ 
imprisonment.’ 

“Prisoner: ‘I shall do the hunger strike—food and water, and 
probably with regard to other matters.’ ” 


In a case involving fraud, a witness was being examined before 
Mr. Justice Darling, when the following took place: 

“Mr. Duke (cross-examining): ‘If you have claims against you 
and have no money that is insolvency ?—‘Not always.’ 

“Mr. Justice Darling: ‘Insolvency generally means having a 


large place in the country.’ (Laughter.) 

“Re-examined: ‘In none of the actions against him had there 
been any charge of personal dishonesty. His imprisonment for un- 
lawful assembly was due to the action of the Shipping Federation. 
After his conviction proceedings were taken against certain persons.’ 

“Mr. Justice Darling: ‘Were they convicted?)—‘No, there was 
a reason why.’ 

“If a person is acquitted he is entitled to say he is not guilty. 
You have no right to go behind the verdict of the jury,’ said Mr. 
Justice Darling. 

“*T know what the Judge said,’ replied the witness. 

“Mr. Justice Darling: ‘No matter what the Judge said. It does 
not rest with you or anyone else to say a person is guilty after being 
acquitted. I will not have this court used for the purpose of slander- 
ing people in a position in which they cannot sue. 

“Mr. Hemmerde thought his lordship had misunderstood the 
witness. 

“Mr. Justice Darling: ‘It is obvious to me what he was going 
to say.’ 

Mr, Hemmerle: My instructions are perfectly clear as to what 
the witness was going to say. He was going to say 

“Mr. Justice Darling: ‘You have no right to say what the wit- 
ness was going to say. The witness was going to say something 
which was not only irrelevant but highly improper, and I stopped him.’ 

“Mr. Hemmerde: ‘If your lordship had allowed him to continue 
his statement I am sure you would not say it was either improper 
or irrelevant.’ 
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“Mr. Justice Darling: ‘Will you go on to some other point?’ 

“Mr. Hemmerde: ‘Your lordship is putting me in some difficulty, 
I have my instructions. I should have stopped the witness if I 
thought he was going to say something improper.’ 

“Mr. Justice Darling: ‘It is my business to stop people when 
they say anything improper.’ 

“Mr. Hemmerde: ‘I understood it was my business.’ 

“Mr. Justice Darling: ‘I stopped him first.’ (Laughter.)” 


In a court in South London, before Judge Parry, the subject the 
court was called upon to settle was the amount of damage caused 
by the vagaries of an ivy plant, which had outgrown its proper bounds 
and, during a storm, had fallen down through the roof of a blacksmith 
shop, breaking some of the wall and resting on the top of the forge. 
This was a civil case, but the remarks of the Judge upon it in open 
court are certainly worth preservation in print: 

“Judge Parry: ‘It seems to have been a very vicious creeper. 
It is dead now?’ 

“Plaintiff: ‘I believe it is.’ 

‘Judge Parry: ‘I hope so. It was a wicked piece of ivy. It be- 
gan growing on one man’s wall; goes trespassing upon some one 
else’s; pulls down the bricks off his wall, and finishes up by falling 
across the roof of a forge. It is the most disorderly piece of ivy I 


have ever heard of. (Laughter.) If we go on we may find that it 
is identified with the suffragette cause. (Laughter.) If people have 


ivy wandering about the earth like this they should look after it.’ ” 

In another case before Mr. Justice Darling a witness said that he 
had been tried in 1891 in Wales for unlawful assembly in connection 
with a strike, was convicted and sent to jail, The cross-examiner 
asked, “Did you go into the box?” meaning, did he personally go 
upon the witness stand in his own behalf. The witness answered, 
“How could I? You ought to know, if you do not, that at that time 
a prisoner could not give evidence on his own behalf.” I quote the 
record of what succeeded: 

“Mr. Justice Darling: “This is not a public meeting. You are 
here to answer the questions, and you have counsel who, if it is 
necessary, will re-examine you.’ 

“The Witness: ‘Yes, but this morning my counsel was prevented 
from dealing with the very case I am now being cross-examined upon.’ 

“Mr. Justice Darling: ‘Mr. Wilson, will you listen to me and be 
quiet? If any topic is introduced and you are cross-examined upon it 
your counsel has the right to re-examine, and therefore it is not ex- 
cluded from the jury.’ 

“The Witness: ‘But, my lord 

“Mr. Justice Darling: ‘You are not to answer me.’ 

“The Witness: “But——’ 

“Mr. Justice Darling: ‘If you are not quiet I will order you to 
leave the box.’ 

“The witness persisted, but had only uttered the words ‘My 


, 


lord 
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“Mr. Justice Darling: ‘Attend to me. You are represented by 
counsel, and you will conduct yourself as any other litigant repre- 
sented by counsel.’ 

“The Witness: ‘I have been asked j 

“Mr. Justice Darling (sternly): ‘Leave the box and sit down, 
and when your counsel tells me that you are prepared to conduct 
—" as a witness and not as an advocate you may return to the 

— 


Mr, Justice Bucknill has usually less trouble with witnesses than 
Mr. Justice Darling, perhaps being a little more suave in his manner. 
In a case before him a young man was called to prove that in 1909 
his mother died. He had previously signed a statement to the effect 
that her death was on June 16, 1909, but in court he persistently 
refused to say whether his mother died on that date or not. 

“Counsel: ‘I understand he has some idea that it is a reflection 
upon his mother. (To the witness) Did you attend the funeral at 
Leeds ?’—‘I am not going to say any more, and I will take the conse- 
quences.’ 

“Mr. Justice Bucknill (coaxingly): ‘You must answer me this 
question—Did she die in 1909? 

““T am not going to answer any questions,’ said the witness, 
doggedly. 

“Fis Lordship (sharply): ‘I will send you to prison if you will 
not answer. —‘Well, I will go to prison.’ 

“His lordship, adopting a more wheedling tone, put it again to 
the witness that he said in his signed statement that his mother died 
in June, 1909. 

“*I think it is right,’ said the witness, ‘but I cannot say; I only 
guessed it.’ 

“*She has been dead between four and five years,’ the witness 
admitted after a further course of questioning by the Judge. 

“*Thank you for being reasonable,’ said his Lordship.” 


One of the leading cases heard in the King’s Bench division early 
in July, before Mr, Justice Darling and a special jury, was an action 
brought by Sir Arthur Edward Vicars, of the county of Kerry, Ireland, 
against the printers and editor of a somewhat yellow weekly journal 
called the “London Mail” (not the well-known “Daily Mail’). The 
plaintiff was the King-of-Arms of Ulster, who was charged with the 
custody of the Crown Jewels appertaining to the Order of St. Patrick, 
that were mysteriously stolen from Dublin Castle on July 6, 1907. 
The theft created quite a sensation in Great Britain at the time, and 
in February of the following year the plaintiff was removed from his 
office. The jewels were enormously valuable, and their whereabouts 
have never been discovered. More than five years after the theft, in 
November, 1912, the “London Mail” published the alleged libel upon 
which the suit was brought in the following words: 

“What happened in Dublin Castle the night before the Crown 
Jewels were stolen? 

“And why the lady who carried out such an elaborate scheme 
of revenge against Sir Arthur Vicars was allowed to go unpunished? 
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“Further, what led Sir Arthur Vicars to shield this lady through 
thick and thin at the cost of his post and his honour, and what return 
the lady made him for this sacrifice? 

“And why those officials all occupying the highest posts in the 
Irish Administration remained mute through the whole affair, allowed 
the word ‘robbery’ to be bruited about, and yet all the time knew 
that the jewels were never off the Castle precincts? 

“And, as a last query that wants a great deal of explaining, why 
did Lord and Lady Aberdeen display such extraordinary and inhuman 
vindictiveness against Sir Arthur Vicars when their son, Lord Haddo, 
did all he could to vindicate the accused man? 

“Will any one ever have the courage to tell the whole truth 
about this wretched business, revolving, as it does, round love, jeal- 
ousy, and a culminating tragedy of fiendish revenge?” 

This was followed, on March 31st last, by another and worse at- 
tack upon the plaintiff, namely: 

“It is a fact (the particulars ran) that the plaintiff had the 
Crown Jewels in his custody, and they were contained in a safe of 
which he alone had the key. It is a fact that the key, or a skeleton 
thereof, in wax, was obtained prior to the removal of the jewels by 
a woman going by the name of Malony, and commonly known as 
Molly, and who is now known as Mme. Robinson. 

“It is a fact that previous to the removal of the jewels this 
woman had acted as, and was, in fact, the mistress of the plaintiff. 
Shortly before the removal of the jewels the plaintiff had become on 
terms of great intimacy and friendship with one Lady Haddo, a 
daughter of Lord Aberdeen, the Viceroy of Ireland. 

“Malony (or Molly) was greatly incensed at, and became very 
jealous of, this intimacy and friendship. 

“It is a fact that on the night previous to the removal of the 
jewels there were visitors to Dublin Castle, among them being Ma- 
lony (or Molly), Lord Ronald Sutherland-Gower, and Mr. Shackle- 
ton, and it is a fact that the last-named persons were playing cards 
with the plaintiff, and that at the end of the game the plaintiff re- 
tired. . . . The woman Maloney . .. . left the Castle un- 
perceived by the other occupants in the early hours of the morning. 

“That the plaintiff did not attempt to detain her or prevent her 
leaving; that the plaintiff directly or indirectly supplied her with the 
means necessary to escape; and that he concealed from the Commis- 
sion the fact that . . . . at some time she had acted and had 
been his mistress.” 

Lord Haddo, the eldest son of the Viceroy, and Lady Haddo 
went into the witness box and indignantly repudiated every statement 
made in the articles, whereupon the counsel for the newspaper, putting 
in no evidence, began to address the jury, and the report from this 
point, as reproduced from the “Pall Mall Gazette” of July 4, will 
show what followed: 

“Mr. Shearman, addressing the jury for the defence, said he was 
instructed to say that the defendants were very sorry. They had 
been misled, and they would give the plaintiff any reasonable amount 
as compensation that he wished. He was also bound, as a member of 
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the Bar, and in the interests of justice, to say that he agreed entirely 
with the defendants’ expression of regret and the admission that the 
story was a myth. He did not want any member of the jury to go 
away with any idea at the back of his head that there was something 
in the story after all. The lady in the story did not exist. His learned 
friend had said that rumors had been flying about. The libel had 
given the plaintiff a chance to refute all suggestions, and he asked 
the jury to remember that when assessing the damages. He would 
also express the defendant’s regret that Lord and Lady Haddo had 
been brought into the matter. 

“In his summing-up his Lordship remarked that up to the last 
minute the defendants had justified the libel. In their particulars 
they said that it was a fact that before the removal of the Crown 
jewels the plaintiff had become on terms of great intimacy with 
Lady Haddo. That was a very offensive suggestion, and had meant 
the appearance of Lady Haddo in court. Deliberate charges were 
also made against the plaintiff that he was a party to the theft of 
the jewels, and that he provided the woman who was his mistress 
with the means of escaping from the castle to Paris. The jury were 
entitled to take all that into consideration, and at the same time they 
could remember, if they thought fit, what Mr. Shearman had said at 
the last hour. Mr. Shearman had made a point of the fact that the 
libel had given the plaintiff a chance of refuting all the rumors that 
had been floating about. He doubted whether the plaintiff placed 


any value on the opportunity—(laughter)—but if the jury thought 
there was any value to be placed on the opportunity, they could deduct 
it from the amount of damages they would award for the libel. 

“The jury then retired, and, after a short deliberation, awarded 
the plaintiff £5,000 damages.” A. V. D. H. 





STRONG CASE AGAINST SHERIFF-DRAWN JURIES. 





Mr. Samuel Wilson, a gentleman whose official duties in connec- 
tion with the Anti-Saloon League of this state required him to en- 
deavor to obtain indictments against those engaged in the liquor traffic 
who broke the Sunday law, thus reports on his experience in Hudson 
County : 

“] have taken hundreds of excise cases before eight grand juries 
of Hudson County, and out of this mass of impregnable evidence suc- 
ceeded in getting only fifteen indictments. I remember particularly 
one instance where fourteen of the leading politicians and wealthiest 
saloonkeepers in Jersey City were held at the same time by the com- 
mitting magistrate for selling liquors on Sunday. The evidence was 
overwhelmingly strong with samples of the liquor sold on Sunday and 
two or three direct witnesses in each case. 

“The evidence in each case was practically identical, yet out of the 
fourteen cases only one was indicted. If one was guilty all were guilty. 

“On another occasion I had something like twenty-gilt-edged cases 
to present to the grand jury. The prosecutor of the pleas notified me 
to be present on a specific date with witnesses, stating that he would 
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have the indictments all drawn ready for signature. This was the last 
day for the sitting of the grand jury. The foreman came out of the 
room and informed me that the grand jury was not disposed to con- 
sider our cases. I insisted on a hearing. He came out again and said 
they would take one sample case. I gave them a clear-cut case against 
a cousin of the sheriff, who had been selling on Sunday, and who com- 
mitted an assault on one of my associates who was obtaining evidence. 
The evidence was strong enough to have convicted anybody in a mur- 
der trial, but they refused to indict and refused to hear any other cases. 
I notified the foreman that I would appeal to the judge, and he replied 
that he would be glad to have me do so, and also to tell the court that 
this grand jury was selected with the clear understanding that they 
would not indict in any liquor cases. This I told the court, and also 
to the public after the grand jury was dismissed. 

“Some of the grand jurors interrogated the complaining witness 
as though he were acriminal. They investigated their private records 
and asked all manner of impudent questions; but later my experience 
was they would listen to your story, ask no questions, and then quietly 
bury the evidence in an official grave. 

“My last experience before a Hudson County grand jury was with 
something over twenty clear-cut cases against saloonkeepers in Ho- 
boken. Not a question was asked, and no action was taken. 

“My experience with petit jurors was equally unsatisfactory. I 
remember one instance where a very special case was on trial—a 
saloonkeeper who had been a public city official, and who had a string 
of saloons. I sat among the jurors before they were called and noticed 
two of them were intoxicated. I was not recognized, and heard one 
man say to another, ‘If you are called will you vote to convict John?’ 
The reply was, ‘No, I’d vote to convict the d d white-headed 

, referring to the writer. 

“On another occasion, the quality of the jurors was so bad that 
nearly every one of them had to be challenged by the prosecutor, and 
he finally exhausted his challenges, and later the jury box was filled 
with a lot of undesirable citizens apparently gathered from the slums, 
and among them were two saloonkeepers, for trial of a saloonkeeper 
for selling on Sunday. The evidence was very strong, by citizens of 
high repute in the community, including a sample of whisky purchased 
in the place. No defense was introduced, the defendant was drunk 
while in the court room, and was rebuked by the court. The defend- 
ant’s counsel tried to persuade him to plead non-vult, but he refused 
to do so. The Judge instructed the jury that there was only one ver- 
dict to find, as the evidence was all on one side. They retired to the 
jury room, and after three hours returned with a verdict of ‘not 
guilty.’ Of course, the Judge was indignant, and dismissed the jury 
from any further duty in that term of court. 

“These are only a few of very many personal illustrations which 
I could give of the weakness of our present jury system, because one 
man has the absolute selection of all the men both for the grand and 
the petit jury.” 





IN RE BOMERSET COUNTY BOARD OF TAXATION. 


IN RE SOMERSET COUNTY BOARD OF TAXATION. 


(State Board of Equalization of Taxes, June, 1913). 
Dismissal of Secretary of Board by New Rule. 


In the matter of the proposed rules of the Somerset County Board 
of Taxation. 


Mr. A. E. Kenny, President, for the County Board of Taxation. 


Mr. Edward Johnson for the Secretary of the Somerset County 
Board of Taxation. 


THE BOARD (Memorandum): This is an application for the 
approval of rules or regulations adopted by the Somerset County Board 
of Taxation, with reference to the offices of President and Secretary of 
the Board. Certain taxpayers having submitted objections to the ap- 
proval of the proposed rules, this Board gave a hearing to the officials 
directly concerned. At this hearing the evidence adduced entirely sat- 
isfied the Board that the rules in question, in part at least, were de- 
signed primarily to serve a purely political purpose. The rule to which 
chief exception was taken is paragraph 3, rule 6, reading as follows: 

“The Secretary shall be required to report at the office of the 
Board between the hours of ten and twelve o’clock in the forenoon of 
each business day, except on failure to so report, he may be excused 
by the Board upon giving a valid and sufficient reason therefor. He 
shall not absent himself from the County for more than two consecu- 
tive weeks without the consent of the Board, and he shall hold him- 
self subject to the call of the Board or the President for the perform- 
ance of his duties at any time.” 

The present incumbent of the office of Secretary of the Somerset 
County Board insisted that the object of the framers of this rule was 
to make it impossible for him to continue in his position. He is em- 
ployed in the City of New York and could not report daily at the 
office of the Board without sacrificing his private position. Hence the 
operation of the proposed rule would require him to relinquish his 
public office. As we have said there is no doubt that that is precisely 
the effect intended by the regulation under consideration. Regardless 
of the reason that actuated its adoption, however, the rule clearly is 
within the power of the County Board to pass. The Secretary of a 
County Board of Taxation is an important official with responsible 
duties which he cannot discharge efficiently without giving a consid- 
erable part of his time to the work. The County Board who employs 
him and fixes his compensation should be the best judge of the amount 
of attention required for the proper performance of his duties. This 
Board will not interfere with such a requirement when it appears on 
the fact of it to be in the interest of efficiency in the public service. 

We therefore approved all the rules in question with the exception 
of rule 3, which reads as follows: 

“The President shall be required to have been a member of said 
Board for at least one year before he is eligible for the office of Presi- 
dent.” 
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We believe that if the Legislature had thought it wise to impose 
such a qualification for the Presidency of the Board it would have 
done so. The members of the County Boards are co-equal in rights and 
responsibility, and these cannot be impaired or dismissed by mere 
rules or regulations adopted by the Boards themselves. Rule 3, there- 


fore, is disapproved. 





IN RE GOTTFRIED KRUEGER. 
(State Board of Equalization of Taxes, June, 1913). 
Taxation—Private Institution for Aged Persons. 


In the matter of the appeal of Gottfried Krueger from the assess- 
ment of property in the City of Newark, County of Essex, for the year 


1912. 
Mr. Michael T. Barrett and Mr. Hugh C. Barrett for the petitioner. 


Mr. Herbert Boggs for the respondent. 

THE BOARD (Memorandum by Mr. Jess): The property in- 
volved in this appeal is owned by Gottfried Krueger and situated in 
the City of Newark. It is used in part by the Gottfried Krueger 
Greisenheim, an institution formed originally for the care and support 
of aged men and women. The property was acquired by Mr. Krueger 
in 1904 and part of the consideration of the purchase was that he 
should maintain the inmates of the institution at his own expense so 
long as they should survive. There is no obligation upon his part to 
admit any additional persons to the home or to continue it after the 
death of those who were housed there when he took it over. The land 
on which the home stands is used in part also as a public restaurant 
and place of popular resort. 

The evidence as to use leaves no doubt that the property in ques- 
tion is not within the purview of any of the exempting provisions of 
the General Tax Act. The assessment therefore should be sustained 


and the appeal dismissed. 





IN RE CHARLES S. MERTON. 


(State Board of Equalization of Taxes, July, 1913). 
Hillery Maximum Taz Rate Act—Tax Rate—Jurisdiction of Board. 


In the matter of the appeal of Charles S. Merton from the tax rate 
for the year 1912 in the Borough of Park Ridge, County of Bergen. 


Mr. Frank Hancock Hennessey, for the petitioner. 
Mr. Edmund S. Johnson, for the respondent. 


THE BOARD (Memorandum by Mr. Jess): On this appeal this 
Board is again called upon to determine the maximum tax rate permis- 
sible under the so-called Hillery Maximum Tax Rate Act of 1906 and 
its amendments and supplements. Our views upon the effect of that 
statute were set forth at some length in White v. New Barbadoes 
Township, and it therefore is not necessary to re-state them here. 
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The language of the act, it seems to us, is about as clear and un- 
mistakable as could well have been chosen to express the obvious pur- 
pose of the Legislature. The only new question in the case under 
consideration is raised by counsel for the taxing district in his conten- 
tion that this Board is without jurisdiction to review the action of the 
County Board of Taxation in fixing the tax rate. 

The Act of 1906, creating the County Boards of Taxation (P. L. 
1906, Chapter 120), provides in section 10 that: 

“Any action or determination of any County Board of Taxation may 
be appealed for review to the Board of Equalization of Taxes of New 
Jersey, under such rules and regulations as said Board of Equalization 
may from time to time prescribe, and said Board of Equalization shall 
be authorized and empowered to review such action and proceedings 
and give such judgment therein as it may think proper.” 

We believe that this provision is broad enough to confer upon this 
Board jurisdiction to deal with a question such as is presented in this 
appeal. 

We find, therefore, from the facts as stipulated, that the tax rate 
for the year 1912 in the Borough of Park Ridge could not lawfully 
exceed $2.31 per one hundred dollars of valuation, and judgment will 
be entered fixing the rate accordingly. 





HATTIE KLOTZ & CHARLES KLOTZ, DECEASED v. NEWARK PAVING CO. 
(Essex Common Pleas, July 15, 1913). 
Employer’s Liability Act—Compensation for Injuries—Subrogation. 


Summary proceedings under Workingmen’s Compensation Act 
of 1911. 


Mr. John V. Laddey, for petitioner. 


Messrs. McCarter & English, (Mr. Arthur F. Egner, of counsel) 
for respondent. 


MARTIN, J.: This is a proceeding brought by Hattie Klotz as 
administratrix of the goods and chattels of Charles Klotz, deceased, 
and also as widow of such deceased, on behalf of herself and Tessie 
Klotz, born May 30, 1904, the child of the petitioner and decedent, 
Charles Klotz, born September 5, 1900, the child of the decedent and 
his first wife, Ann Rittershofer or Klotz, the child of petitioner and 
her first husband, one Rittershofer, born July 4, 1899, and Robert Rit- 
tershofer or Klotz, born March 4, 1898, the child of petitioner and her 
first husband, the said Rittershofer, against the Newark Paving Com- 
pany, a corporation, respondent, under the Act entitled, “An Act pre- 
scribing the liability of an employer to make compensation for injuries 
received by an employé in the course of employment, establishing an 
elective schedule of compensation, and regulating procedure for the de- 
termination of liability and compensation thereunder.” Approved 
April 4th, 1911 (Chap. 95, p. 134), known as the “Employer's Liabil- 
ity” or “Workingmen’s Compensation Act,” and the supplement there- 
to approved May 2d, 1911, (Chap. 368, p. 763), in which petitioner 
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prays that the amount due and to be paid the petitioner for herself and 
said children provided for by the Act be ascertained and that judg- 
ment be entered therefore. Upon filing the petition a day was duly 
fixed for hearing, and after due service of process and a copy of the pe- 
tition upon the respondent, the respondent appeared and answered. 
At the hearing, in the presence of counsel, witnesses presented by the 
parties were examined and the matter submitted for decision. 

Charles Klotz, deceased, was an employé of the respondent, the 
Newark Paving Company, engaged as a helper on the Elizabeth avenue 
paving contract. On the day prior to Sunday, December 8, 1912, he 
was instructed by his foreman to report for work with other members 
of his gang on the Sunday in question, near the corner of Hawthorne 
avenue on Elizabeth avenue about seven o’clock. His duties up to 
that day were to wheel stone and cement in a wheelbarrow from one 
side of the avenue to a concrete mixing machine which was situated 
on the other side of Elizabeth avenue. The trolley tracks were in the 
middle of the avenue. On his arrival at the work at seven o’clock it 
was found that the pipes of the machine were frozen so that it could 
not be used immediately, thus delaying the work a short time. Klotz, 
however, wheeled some stone across the tracks before the accident. 
After taking a few loads across the tracks he was near the tracks re- 
pairing or working on his empty wheelbarrow and was struck by one 
of the cars of the Public Service Street Railway Company, receiving 
an injury as a result of which he died within a short time. The acci- 
dent arose out of and was in the course of his said employment. 

Charles Klotz, deceased, was married to the petitioner, Hattie 
Klotz, his second wife, and by her had the child Tessie, born on May 
30, 1904, now a little over nine years of age, and left him surviving also 
one child, Charles, born on September 5, 1900, the son of his first wife, 
now almost thirteen years of age, Ann Klotz or Rittershofer, born 
July 4, 1899, now about fourteen years of age, is the child of petitioner 
and her first husband, now deceased, and the stepchild of Charles 
Klotz, deceased, and Robert Klotz or Rittershofer, born March 4, 1898, 
now fifteen years of age, likewise the child of petitioner and her first 
husband, now deceased, and the stepchild of Charles Klotz, deceased, 
all of whom now are and were at the time of the injuries residing in 
the City of Newark. The petitioner, the widow of deceased, and all 
these children and stepchildren were actually dependent upon the de- 
ceased at the time of his death. 

The deceased did not leave a will. 

Hattie Klotz was duly appointed administratrix of the goods and 
chattels of the estate of Charles Klotz, deceased, by the Surrogate of 
Essex County, on the thirteenth day of December, 1912, and has given 
a bond for the faithful performance of her duties as such in the sum of 
sixteen hundred dollars. 

The wages received from the respondent by the decedent were 
nine dollars and fifty cents a week. 

The decedent upon his marriage to petitioner received into his 
family as one of his own children Ann Rittershofer and Robert Ritter- 
shofer and supported them up to the time of his decease 
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and they were a part of decedent’s household at the time 
of his death. This places upon him the obligation of support and 
maintenance. Dissenger’s Case, 39 N. J. Eq., 227; Haggerty v. Mc- 
Canna, 25 N. J. Eq., 48; Snover v. Prall, 38 N. J. Eq., 207, and 29 Cyc, 
1667. Therefore in contemplation of law the decedent was in loco 
parentis. Ifa child adopted under the statute is a child within the Act 
(Yobe v. Erie R. R. Co., 36 N. J. L., 154) it is difficult to understand 
why one who is a child under the common law should not be within 
the act. These stepchildren are within the purpose of the Act, which 
is to protect actual dependents, (Banister v. Kriger, 85 Atl. 1027) and 
they are plainly within the reason of the decision in Blanz v. Erie R. 
R. Co., 85 Atl., 1030, and are therefore actual legal dependents. The 
word eyed is frequently construed to include all stepchildren, 7 Cyc, 
125 N. 39, and no doubt the legislative intent was to include stepchil- 
dren ane dependent upon the decedent. 

The respondent denies that the accident arose out of and in the 
course of the employment, and also insists that there is no legal re- 
sponsibility resting upon it, because after the accident and before the 
commencement of this summary proceeding the petitioner made a 
claim for damages against the Public Service Street Railway Co. for 
the negligent act of said company and was paid the sum of eight hun- 
dred dollars in full satisfaction of the damages sustained by her by 
reason of the injury and that a general release was made and ‘executed 
by the petitioner and delivered to the Public Service Street Rail- 
way Co. 

Respondent contends that petitioner is not entitled to recover be- 
cause the claim has been merged into the release under seal. This ques- 
tion has been settled adversely to this contention. Perlsberg v. Muel- 
ler, 35 N. J. L. J., 202; Houghton v. Root Construction Co., 35 N. J. L. 
J. 332, and there is nothing to the contrary in Bryant v. Fissell, 86 
Atl., 458-461. 

It is argued, however, that as the claim of the decedent is on con- 
tract (Deeny v. Wright & Cobb Lighterage Co., 36 N. J. L. J., p. 121) 
that the respondent is an insurer of the decedent ‘and as such is entitled, 
upon the doctrine of subrogation, to be subrogated to the rights of the 
petitioner against the Public Service Street Railway Co., and that the 
eight hundred dollars paid should be credited on account of any amount 
due from respondent to petitioner. 

Subrogation is the substitution of another person in the place of 
the creditor, so that the person in whose favor it is exercised succeeds 
to the right of the creditor in relation to the debt. The doctrine is one 
of equity and benevolence and like contribution and other similar 
equitable rights, was adopted from the civil law, and its basis is the 
doing of complete, essential and perfect justice between all parties 
without regard to form, and its object is the prevention of injustice. 
37 Cyc, 363. It cannot be invoked to override and displace the real 
contract of the parties. 37 Cyc, 367. Subrogation is allowed only in 
favor of one who under some duty or compulsion pays the debt of an- 
other, and cannot be invoked in favor of one who pays a debt in the 
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performance of his own covenant, for the right of subrogation never 
follows an actual primary liability, and there can be no right of subro- 
gation in one whose duty it is to pay. 37 Cyc, 374. 

The statute before the amendment of April 1, 1913, (Pamphlet 
Laws, p. 302), did not provide for crediting any amount received from 
a third party to the account of the employer. The amendment re- 
ferred to specifically provides what credit shall now be given. 

The principal difficulty with the position of the respondent is 
that it is not an insurer but an employer, and is primarily liable on its 
own contract. Subrogation, therefore, does not apply. In addition 
to this the doctrine invoked is one of equity which cannot be applied 
in this court. 

The petitioner, on behalf of herself, Tessie, Charlie, Ann and Rob- 
ert, is entitled to receive fifty-five per centum of the wages received 
by the decedent at the time of his death, which is the sum of five dol- 
lars and twenty-two cents, from two weeks after the death of Charles 
Klotz until Robert shall become sixteen years of age, on March 4, 1914, 
and after that date petitioner is entitled to fifty per cent. of the wages, 
or four dollars and seventy-five cents a week, to which the maximum 
and minimum clause applies, (Banister v. Kriger, supra.), thus mak- 
ing the amount due and payable $5 a week for the remainder of the 
statutory period, three hundred weeks. The petitioner is therefore 
entitled to judgment with costs. 

The legal adviser of the petitioner is entitled to compensation in 
addition to costs and will be allowed the sum of one hundred and fifty 
dollars to be paid out of the first payments, now past due. 





(Essex County Orphans’ Court, June 26, 1913). 
Last Will and Testament—Exceptions to Trustees’ Accounting—Payment of Annuity. 


Messrs. Lambert & Stewart. (Hon. Alfred F. Skinner, of coun- 
sel) Proctors for Accountant. 


Messrs. Lum, Tamblyn & Colyer. (Mr. Ralph Lum, of counsel) 
Proctors for Exceptant, Chasie L, Phillips (Messrs. F. W. & S. E. Qua, 
of the Massachusetts Bar, of counsel.) 


MARTIN, J: George G. Hardy, late of the City of Newark, died 
on the 18th day of July, 1892, leaving him surviving his widow, Char- 
lotte C. Hardy, one of the accountants, and Chastina A. Duren and 
Clara J. Cook, his two sisters, the only next of kin. The last will and 
testament of George G. Hardy, which was duly probated by the Sur- 
rogate of Essex County, on the 23rd day of August, 1892, provides 
substantially as follows: (First) the executors are directed to pay all 
debts and funeral expenses; (Second) $200 is bequeathed to the Mt. 
Pleasant Cemetery in trust for the care of the cemetery lot; (Third) 
a legacy of $2,000 is bequeathed to his sister, Chastina A. Duren; 
(Fourth) a gold watch and chain are bequeathed to his brother-in- 
law, Edwin Duren; (Fifth) “I direct my executors to pay to my sister, 
Clara J. Cook, the sum of $400 annually, in equal quarterly payments on 
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the first day of the month of Jan., April, July and Oct. respectively in 
each year, the said payments not to commence until one year after 
my decease and to continue during the lifetime of my wife and no 
longer, and if my said sister shall not be living at the time of my de- 
cease, then I direct my executors to pay said sums at the times afore- 
said to her daughter, Lillian L. Cook. In case my wife shall die before 
my said sister or her said daughter shall have received the sum of 
$1,000 in annuities, then I direct that a sum equal to the difference be- 
tween the total annuities paid and the sum of $1,000 be paid to my 
said sister if she be then living, and if not then to her said daughter ; 
and in case my said sister shall die after me and before my said wife, 
then | direct said annuities to be paid to said Lillian L. Cook uutil 
the decease of my wife. In case both my said sister and her said 
daughter shall die before me then the above legacies to lapse and go 
into the residue of my estate;” (Sixth) $4,500 is bequeathed to the 
Young Men’s Christian Association to be paid at the decease of his 
widow ; (Seventh) $500 is bequeathed to the Women’s Christian Asso- 
ciation to be paid at the decease of the widow; (Eighth) “All the res- 
idue of my estate, real and personal, I give, bequeath and devise to my 
wife, Charlotte C. Hardy, for her use for and during the term of her 
natural life, and at her decease any and all of my estate then remaining 
to go to my said sisters, Chastina A. Duren and Clara J. Cook in equal 
shares, and should either be then deceased the representatives of such 
deceased sisters to take her share;” and (Ninth) “I appoint my wife, 
Charlotte C. Hardy and George H. Lambert, executors of this my last 
will and testament, and empower them to sell, or mortgage, any or all 
of my said estate in their discretion, or at the request of my said wife.” 

The executors duly qualified immediately after such probate. 

On the 23rd day of October, 1894, the executors filed their account 
in which the corpus and income were blended and allowance is therein 
prayed for payments to “Clara J. Cook” for her “legacy” in the total 
sum of $400. This account in said form was duly audited, reported 
and allowed by decree of this court. On the 9th day of April, 1904, 
Charlotte C. Hardy and George H. Lambert, as trustees filed their ac- 
count, wherein corpus and income are separated and allowance is 
prayed for for payments made to “Clara J. Cook” for her “legacy” out 
of corpus in the total sum of $3,700. This account in said form was 
duly audited, reported and allowed by decree of this court. 

On the 4th day of November, 1911, citation to account was duly 
issued out of this court and on the 24th day of November, 1911, Char- 
lotte C. Hardy and George H. Lambert as trustees filed their account, 
and on the 11th day of January, 1912, exceptions to the account were 
filed by Chasie L. Phillips, who is the person mentioned in the third 
clause of the will as Chasie L. Fox. 

At the time of the decease of George G. Hardy he was possessed 
of personal property inventoried at $58,230.53, and certain real estate, 
all of which, with the exception of the testator’s homestead in Newark, 
have been sold by the accountants, from which the sum of $8,750 has 


been realized. 
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It was agreed at the hearing that the testator’s widow, Charlotte 
C. Hardy, and his sister, Clara ]. Cook, are still living. The testator’s 
sister, Chastina A. Duren, died between the 9th day of April, 1904, and 
the issuance of said citation leaving as her sole heir at law and next 
of kin her daughter the exceptant, Chasie L. Phillips. 

The persons named as executors in the will are acting as trustees 
and pray allowance in their account for payments made by them to 
Clara J. Cook under the fifth clause out of the corpus of the fund set 
apart by them under the eighth clause of the will. 

The only question raised is whether the payments to Clara J. 
Cook, under the fifth clause of the will are properly chargeable to the 
corpus or to the income. 

An annuity is defined to be a yearly payment of a certain sum of 
money. Walsh v. Brown, 43 Law 37-42. It would seem therefore 
that the provision for Clara J]. Cook is an annuity. See Stephen’s Exrs. 
v. Milnor, 24 Eq. 358. The use of the word legacy in the last para- 
graph of the fifth clause does not indicate that the testator regarded 
the payments to Mrs. Cook as legacies in the strict sense. He seems 
to refer to the payment to be made at his wife’s death to make the sum 
received by the Cooks equal to $1,000 rather than to the annuity given 
in the earlier part of the fifth clause, or, if this is not so, the word may 
have been used by him in its common and general sense to include an 
annuity. Titchnor v. Titchnor, 41 Eq. 39. In three distinct places in 
the said fifth clause of the will he expressly refers to these payments 
as annuities. 

It is contended by the accountants that the provision for the tes- 
tator’s sister, Clara J. Cook, is not an annuity: (1) because it does not 
become an annuity by the testator’s reference to it as such; (2) be- 
cause the testator called the provision for his sister a legacy; (3) be- 
cause the provision in the latter part of the fifth clause that the pay- 
ment shall be made up to the sum of $1,000 in any case is sufficient to 
determine the character of the whole provision as a legacy and not an 
annuity, and (4) the gift of the residue contained in the eighth clause 
confirms the theory that the provision for the sister in the fifth clause 
is a legacy and not an annuity. No particular weight can be attached 
to either the designation of the provision for the sister as an “annuity” 
or as a “legacy.” The third reason seems to be unsound because it 
deals with a contingency that has not arisen. The fourth reason has 
no very great weight because the use of the words “any and all of my 
estate then remaining to go to my sisters” are the words usually em- 
ployed for the purpose of referring to a residuary bequest. 

Where a testator gives an annuity in general terms without speci- 
fying the manner of payment or the particular fund upon which it is 
chargeable, the payments on account of the annuity are chargeable 
upon the income of the estate and not upon the corpus. Stephens v. 
Milner, 24 Eq. 358-372; 2 Williams on Executors, 7th Edition 663; 
Hammond v. Hammond, 169 Mass. 82; Bliven v. Seymour, 88 N. Y. 
469 ; (2 Cyc. 465). This rule is illustrated by the line of cases in which 
it has been held to be the duty of executors to set aside and invest a 
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sum of money sufficient to produce the annuity, the fund itself to be 
distributed among the remaindermen at the expiration of the annuity. 
Slanning v. Style, 3 P. Williams, 334; Harvin v. Masterman, 1896, 1 Ch. 
351, at page 355; Healy v. Toppan, 45 N. H. 243, and Wroughton v. 
Colquhoun, 1 De. G. & S.; 2 Underhill on Wills Sec. 768. In a large 
number of cases where the question as to the payment of annuity out 
of income or corpus has been discussed, the income of the estate ap- 
pears to be insufficient to pay the annuity and the question principally 
dealt with is whether the deficiency shall be made up from the corpus. 
It seems to be assumed that if the income were sufficient to pay the 
annuity the annuity would be chargeable to income. Justice v. Jus- 
tice, 20 Atl. Rep. 208; Roll v. Roll, 68 Eq. 227. 

The general rule stated that annuities are chargeable upon income 
and not upon corpus would seem to apply to this case. There is noth- 
ing in the will to indicate that the testator intended the annuity to be 
paid out of the corpus. The fact that the testator gives the annuity by 
the fifth clause of his will and subsequently in the eighth clause gives 
the “residue” in trust, does not indicate such an intention. It cannot 
be argued that the use of the word “residue” in the eighth clause im- 
plies that the annuities are to be first paid out of the corpus and that 
only what is left of the corpus is to be placed in trust, because it is 
obvious that the trust is to take effect during the period for which the 
annuity is to run; that is to say, the life of Charlotte C. Hardy. There 
is, therefore, no corpus out of which the annuity could be paid except 
that comprised in the trust of the residue created by the eighth clause. 
On the other hand, if it is the duty of the executors, to set aside a sum 
of money out of the corpus and to pay the annuity from the income of 
the fund so established, then the meaning of the eighth clause becomes 
clear and the “residue” there placed in trust, would be exclusive of the 
sum previously set aside to pay the annuity. That the sum to come 
under the residuary clause is not intended to comprise only what is 
left after deducting the gifts conveyed in the previous clauses of the 
will is also shown by reference to the sixth and seventh clauses which 
provide for the payment of certain legacies after the death of Mrs. 
Hardy. ‘The corpus out of which these legacies are to be paid must 
be included in the “residue,” for it may not be supposed that the tes- 
tator intended that his executors should simply hold this money and 
accumulate the income thereon during the lifetime of his wife. 

In many of the cases cited where the annuity was held payable out 
of the income the provisions of the will are substantially in the same 
form as in the case at bar. 

There are strong reasons derived from the language of the will 
itself indicating that the annuity is to be paid out of the income. That 
is, the annuity is made payable during the lifetime of the widow, which 
is the precise period of time during which the trust is to continue. The 
intention seems to be to provide for the widow and the sister during 
the lifetime of the widow and at the death of the widow to divide the 
property equally between the two sisters. It would seem that the an- 
nuity for Mrs. Cook is charged by implication upon the wife’s life es- 
tate during the pendency of the trust. 
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If the annuity to Mrs. Cook is paid out of the corpus for a long 
series of years the result will be materially to decrease the income of 
the widow and also to reduce very greatly the share of the estate 
which would have gone to the sister, Mrs. Duren, at the death of the 
widow thus defeating the obvious intention of the testator, which 
was that the sisters should share equally in the final distribution. 

The annuity should be charged in the last account to the income 
and not to the corpus and a decree will be entered sustaining the ex- 
ception and allowing the account in accordance with these conclu- 
sions. Counsel fees will be allowed to counsel for exceptant and coun- 
sel for accountants out of the corpus because that fund has been largely 
increased as a result of the litigation. 

The amount of such allowances will be fixed upon presentation of 
the decree. 





LORETTA HOEY v. SUPERIOR LAUNDRY CO. 





(Essex Common Pleas, July, 1913). 
Workingmen’s Compensation Act—Injury to Minor— Compensation. 


Mr. Andrew Van Blarcom, (Raymond, Mountain, Van Blarcom 
& Marsh) for Petitioner. 


Mr. George E. Clymer, for Respondent. 


MARTIN, J.: This is a proceeding wherein Loretta Hoey, an in- 
fant, by William J. Hoey, her father, acting as her next friend, is peti- 
tioner against the Superior Laundry Company, respondent, under the 
Workingmen’s Compensation Act of 1911, p. 134. 

Loretta Hoey was employed five or six weeks before the accident 
hereinafter mentioned by the Superior Laundry Company and was 
paid wages at the rate of $4.50 a week. 

On the 20th day of July, 1911, about half-past five o’clock in the 
afternoon, while engaged in the discharge of her duty in feeding the 
mangle machine with a sheet, her right hand was caught between the 
cylinder and the roller which has necessitated the amputation of all of 
the fingers on her right hand and resulted in the loss of one-third of 
the motion or use of the thumb of the right hand. The accident which 
caused petitioner’s injuries arose out of and was in the course of the 
said employment. 

Respondent’s principal defense on the merits is that the injury 
was intentionally self-inflicted. Respondent signally failed to sustain 
the burden of proof of such fact which duty is cast upon it by Section 
7 of the Act. 

Petitioner is therefore entitled to compensation under the Act in 
the sum of $4.50 a week for the following injuries: One-third of the 
use of the thumb, twenty weeks; loss of first finger, thirty-five weeks; 
loss of second finger, thirty weeks; loss of third finger, twenty weeks, 
and loss of fourth finger, fifteen weeks; making a total period of one 
hundred and twenty weeks, beginning two weeks after the accident. 
Petitioner has incurred expenses for medical services amounting to 
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$60 and has been paid by respondent the sum of $73.50. Judgment 
should therefore be entered in favor of the petitioner in accordance 
with the foregoing findings, together with costs, crediting the amount 
of payments heretofore made. 

Certain objections were made at the hearing which should be men- 
tioned at this time. 

Respondent objected at the opening of the hearing that the Act 
and the supplement deprived respondent of the right to a trial by jury, 
contrary to the provisions of the Constitution of New Jersey, Article 
1, Section 7. This question has been settled in this court in the case 
of Sexton v. The Newark District Telegraph Company, 34 N. J. Law 
Journal 368, and 35 N. J. Law Journal 8, adversely to respondent’s 
contention. 

Respondent also objected and moved to dismiss the proceedings 
at the end of the trial upon the ground that under the Act in question 
respondent is deprived of its property without due process of law and 
denied the equal protection of the law contrary to the provisions of 
the Fourteenth Amendment of the Constitution of the United States, 
and that it is special legislation contrary to the provisions of the Con- 
stitution of New Jersey. The theory of respondent is that paragraph 
9 of the Act provides that every contract of hiring shall be presumed to 
be under the provisions of Section 2 of the Act unless there be an ex- 
press statement in writing prior to the accident either in the contract 
itself or by written notice from either party to the other that the pro- 
visions of Section 2 of the Act are not intended to apply, and that 
paragraph 9 also provides that in the employment of minors Section 2 
shall be presumed to apply unless notice be given by or to the parent 
or guardian of the minor. Respondent contends that the employer 
who secures the services of a minor orphan without a guardian can- 
not under paragraph 9 of the Act give notice to any person that he, 
the employer, desires the contract to be under the provisions of Section 
1 of the Act and not Section 2. It in substance claims that where the 
minor is alone, without a parent or guardian, no notice can under the 
statutes legally be served and therefore that those employers who 
employ minor orphans without guardians cannot come under Section 
1 of the Act because they cannot make a legal and binding contract 
with the infant and cannot give the statutory notice to any parent or 
guardian while the employers of infants who have parents or guar- 
dians may give on the other hand notice and come under Section 1 of 
the Act; thus those employers who cannot give such notice are de- 
prived of their property without due process of law and that as the Act 
so construed does not affect all contracts of employment but deprives 
some employers of the option to come under Section 1 it is special leg- 
islation. It is probably unnecessary for the court to state anything 
further in this opinion for the purpose of disposing of this case than 
that no person can raise the question of the constitutionality of an act 
unless it deprives him of some constitutional right. Respondent in this 
case is not in the slightest degree deprived of its property without due 
process of law, because respondent could have served upon William J. 
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Hoey, the father of Loretta, such notice as is designed by the statute, 
and thus if it desired had this contract of employment come under 
Section 1. 

It is a principle of construction of statutes which needs no citation 
of authority to sustain it that wherever the statute is susceptible of two 
constructions, one of which would lead to its being upheld as consti- 
tutional and the other lead to its overthrowal as unconstitutional, that 
the construction which sustains the constitutionality of the Act should 
be adopted. In the beginning of paragraph 9 of the Act there are pro- 
visions that the notice may be given by either party to the other. This 
shows the purpose of the Legislature to make a general rule and it 
would seem to apply to minor orphans without guardians. An infant 
may make a contract of employment by the common law which would 
be upheld if it is for his benefit, and there is no reason why he may 
not include in it the terms and conditions earn which he will work. 
The provisions in the last sentence of paragraph 9 that Section 2 of the 
Act shall be presumed to apply unless notice be given by or to the 
parent or guardian of the minor are not exclusive as to the method of 
giving the notice, nor are they inconsistent with the other provisions 
of the paragraph. It would seem, therefore, that the reasonable con- 
struction of the paragraph is that it provides that notice may be given 
to either party by the other as a general rule, including the case of 
minor orphans without guardians, ‘and that in case where there is a 
parent or a guardian notice shall also be served on the parent or guar- 
dian. By this construction the Act may be upheld as constitutional. 
Under the authorities this construction should be adopted. 

[t should also be stated that there is no statute requiring the em- 
ployment of an infant orphan without a guardian and that if an em- 
ployer desires to come under the provision of Section 1 he could as a 
practical matter protect himself by declining to make a contract with 
a minor orphan without a guardian until the minor secured the ap- 
pointment of a guardian. It would seem, therefore, that the respond- 
ent here is not deprived of its property without due process of law nor 
denied the equal protection of the law. 

In the case of Sexton v. The Newark District Telegraph Company, 
supra., these constitutional objections were not presented to this court 
in the manner here presented. A supplemental brief was filed but it 
did not disclose these grounds of objections. 





ALBERT A. CARY v. GEORGE STONE CARY. 


(Essex Orphans’ Court, July 22, 1918). 
Guardian and Ward—Exceptions to Third Intermediate Account—Supplement. 


Messrs. Griggs & Harding, (Mr. Martin Conboy of counsel) Proc- 
tors for Guardian, the Accountant. 


Messrs. Lindabury, Depue & Faulks (Mr. Kinsley Twining, of 
counsel), Proctors for Martha M. Cary, as next friend of the minor, 
Exceptant. 
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MARTIN, J.: Albert A. Cary has filed his third intermediate ac- 
count of moneys received and expenditures made on behalf of his son 
and ward, George Stone Cary, during the period from June 14, 1911, 
to November 23, 1912. 

The amount received by the guardian as appears by 
such account during such period is...............44- $3,564.66 
During that period he disbursed 3,136.32 


Leaving a balance on hand for the period of 

He had cash on hand on June 14, 1911 1,618.98 
The interest on deposits in banks during that period 
amounted to 


On November 23, 1912, the total amount on deposit in 

the Equitable Trust Company, 37 Wall St., New York 

City, to the credit of the ward was.................. $2,071.56 
Due from guardian to ward June 14, 1911 2,973.35 
Interest at 2 per cent. from June 4, 1911, to November 

23, 1912 


Exceptions to the account were filed as follows: (1) The account 
fails to show the amount of the principal of the estate; (2) the account 
fails to show the amount of the principal of the estate in the hands of 
the guardian; (probably referring to Rule 8 of the Orphans’ Court 
Rules) ; (3) the account fails to show how the principal of the estate is 
held; (4) the account fails to charge the guardian with legal interest. 

Upon the filing of the exceptions a supplement to the account was 
filed showing that the principal of the estate consisted of 

1 share Cincinnati Street Railway Co. stock standing 

in the name of George Stone Cary 

Cash on deposit with Equitable Trust Company, 37 

Wall St., New York City 2,071.56 
Amount of indebtedness of guardian to ward 3,059.08 


Total $5,193.14 


To this supplement to the account exceptions were filed as fol- 
lows: (1) That the share of Cincinnati Street Railway stock is not 
a proper investment; (2) that the guardian keeps his deposit of trust 
funds outside of New Jersey. 

At the hearing it was conceded that the supplement to the account 
obviated the necessity of determining the allowance of the first three 
exceptions to the account, which leaves for consideration in this 
memorandum the fourth exception to the account and the two excep- 
tions to the supplement to the account. 

At the hearing attention was also directed to the balance of $3,- 
059.08 charged against the guardian as an indebtedness by him to the 
estate. It consists of an amount partially carried over from the sec- 
ond accounting. No exception was filed to the statement of this in- 
debtedness from the guardian to the estate. The exceptant is, how- 
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ever, now granted permission to file an amended and additional excep- 
tion to the allowance of the account containing the item of the in- 
debtedness of the guardian to the ward therein and requesting the 
court to direct the guardian to pay the amount in cash or deliver se- 
curities therefore and to show in a proper way what funds and securi- 
ties he has on hand before the account is allowed by this court. Such 
exception shall be filed before the order in pursuance of this memoran- 
dum is signed. The question of whether or not the indebtedness of the 
guardian to the ward set forth in the account should be so satisfied 
and the ward’s estate be reimbursed to the extent of that indebtedness 
was fully argued at the hearing and therefore this memorandum will 
proceed upon the theory that the amended and additional exception 
referred to has been filed. 

The question is raised by exception No. 4 to the account as to 
whether or not the guardian should be charged with interest at the 
legal rate on $2,973.35. This item is the amount now disclosed by the 
account as being the amount due the estate from the guardian at the 
time of the allowance of his last account. It was plainly the duty of 
the guardian to pay such amount over to the estate. He has charged 
himself with interest at the rate of only two per centum from June 14, 
1911, to June 23, 1912, amounting to $85.73, probably upon the theory 
that if the money were placed in bank it would not earn more than 
two per cent. If it were placed in bank and had earned only two per 
cent. and the guardian could not have found proper investment for the 
same it may be that he would not be chargeable for more than two per 
cent.; but that is not the situation. He cannot retain the funds of the 
estate in his private possession and pay only two per cent. for the use 
of them. Exception No. 4 also includes an objection to the interest of 
only $24.24 on *:.e deposits in bank and it is claimed that the accounts 
show that the guardian had on hand amounts from time to time which 
should have been in the bank, which at two per cent. would have pro- 
duced more than $24.24. The restatement of the account should 
charge the guardian with interest at two per cent. on moneys actually 
received which should have been placed on deposit. An exception may 
be filed to the restated account if it does not give such information. 
Exception No. 4 is allowed and the guardian is charged with the addi- 
tional amount sufficient to equal legal interest on $2,973.35 and is di- 
rected to restate the account so as to show what interest should have 
been received on deposits. 

The first exception to the supplement to the account raises the 
question as to the investment of $62.50 of the funds in the hands of the 
guardian, to wit, 1 share of the capital stock of the Cincinnati Street 
Railway Company, a corporation admittedly organized under the laws 
of the State of Ohio doing business in the City of Cincinnati. The 
securities in which a guardian may invest his ward’s money without 
any special order of the court are set forth in Section 137 of the Or- 
phans’ Court Act, 3 Comp. St. p 3864 and the investment made by the 
guardian was not authorized by that section. The guardian will there- 
fore be charged with the amount of $62.50. If the stock is sold for 
more than that amount the guardian will be accountable for the dif- 
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ference. Exception No. 1 to the supplement to the account is there- 
fore allowed. 

The question raised by Exception No. 2 to the supplement to the 
account is whether the guardian is authorized to deposit the funds of 
the ward in a banking institution of another state. The question raised 
is novel in this state and the diligence of counsel has not disclosed any 
direct authority upon the subject. It would seem, however, that the 
general policy of the law should be to require a guardian appointed by 
this court or by the surrogate to keep the funds of the estate within 
the jurisdiction of the court. The guardian has apparently not acted 
in bad faith in regard to this matter and expresses his willingness to 
bring the funds within the jurisdiction of the court, or, if he is able to 
do so, immediately to make a suitable investment of them. As the 
account is to be restated the guardian may make such transfer of the 
account or such investment and show in the restatement of the ac- 
count that he has complied with the announced policy of the law. 

The question raised by the amended and additional exception to 
be filed nunc pro tune which has already been discussed fully at the 
hearing is, as to whether or not where a guardian in compliance with 
Rule 8 of the Orphans’ court requiring him to show a full statement 
or list of securities, investments and assets of the estate may have his 
account allowed where it shows on its face in such alleged list an in- 
debtedness by the guardian to the ward. The purpose of Rule 8 is to 
disclose the condition of the funds in the hands of the guardian, trus- 
tee or executor, so that the court and the parties may know that the 
funds are invested in securities permitted by law or deposited in proper 
banking institutions. 

It is not denied by the guardian that the present indebtedness is a 
considerable portion of the principal of the ward’s estate and that the 
indebtedness has increased from the date when it was created. The 
present account is the first which has shown upon its face the exist- 
ence of the indebtedness to the ward which the court has been called 
upon to pass. 

The accountant seems to agree that it would be improper to pass 
the account without making some provision for the reimbursement of 
the principal, but his contention is that the principal need not im- 
mediately but only gradually be reimbursed. He suggests that this 
may be accomplished by the making of an order directing the trustees 
of the estate of George N. Stone, from whom the guardian obtains the 
greater part of his income, to pay annually a portion of the income due 
to Mr. Cary individually to Mr. Cary in his capacity as guardian. The 
alleged reason for asking this indulgence is that the indebtedness was 
created innocently, since there was no way, prior to the decree upon 
exceptions to the first account, by which the guardian could have 
known how much of his ward’s estate it was proper for him to expend 
annually. The indebtedness was not created innocently and the guar- 
dian could have obtained a court ruling years before he did. The in- 
debtedness represents half of the rent which the guardian paid at two 
New York apartment houses for apartments occupied by himself and 
his ward. During the first six years of the trust the monthly rentai 


— 
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paid at these apartment houses was $125. When the trust started the 
ward was but three years of age. As stated the apartments were oc- 
cupied by the guardian and his ward and it would seem to be a self- 
evident proposition that it was entirely improper for the guardian to 
charge his ward, an infant, three years of age, with the entire rent of 
the apartments occupied by both. This court held that the guardian 
should have charged his ward with not more than one-half of the rent, 
and this seems to be a very liberal amount. Again, the guardian had 
the fullest opportunity to learn the views of the court by filing an ac- 
count within one year after his appointment and every three years 
thereafter in conformity with the requirements of the statute. Instead 
of adopting this course he filed no account for six years after the com- 
mencement of the trust and then not until he was cited to do so by 
his bondsman. The trustees of the estate of George M. Stone are not 
within the jurisdiction of this court and some event such as the death 
of Mr. Cary may happen to oem the continuance of the payment 
of the income received by Mr. Cary individually and there is a possi 
bility that the bondsman may be released by granting the indulgence 
to the guardian. The account with the supplement thereto cannot be 
allowed showing an indebtedness by the guardian to the estate under 
the circumstances of this case. It would be an approval by the court 
of a violation of the plain duty of the guardian. The guardian should 
now pay over to the estate the sum of $2,973.35 with interest at six 
per centum from June 14, 1911, to the date of the payment. As the 
account is to be restated the guardian may pay over the money to the 
estate and show in a proper list of securities, investments and assets 
where the money is invested or placed in the restated account. The 
amended and additional exception to the supplement to the account 
is therefore allowed. 

The restated account should be filed within thirty days after the 
signing of the order. Nothing in this opinion shall be considered as 
preventing the exceptant from making any proper application for the 
removal of the guardian particularly in the event of failure to comply 
with the directions of the court contained herein. 





THOMAE v. CAIN. 
(N. J. Supreme Court, April 5, 1913). 
Poor Act—Prepayment of Fees for Jury. 

Certiorari to review a conviction before a Justice of the Peace. 

Mr. Anthony R. Finelli for prosecutor. 

TRENCHARD, J.: The prosecutor was convicted before a Jus- 
tice of the Peace in a proceeding taken under Sections 26, 27 and 28 of 
“An Act for the settlement and relief of the poor” (P. L. 1911, p. 390). 
Section 29 of the act provides that, “at any time previous to the hear- 
ing of the complaint in the last two sections mentioned, either party 
may demand a trial by jury, whereupon said magistrate shall issue a 


venire facias to summon a jury of twelve men competent as jurymen to 
try said complaint.” The prosecutor made timely demand for a jury, 
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which was denied by the Justice because of the refusal of demandant 
to advance the venire fees. ‘That was erroneous. N. J. Society P. C. 
A. v. Wilbur, 76 N. J]. Law, 266, 69 Atl. 1010; McKenzie v. Gilbert, 69 
N. J. Law, 184, 54 Atl. 524. 

After such a denial, the Justice was without jurisdiction to try the 
case without a jury, and to his judgment certiorari will lie. N. J. So- 
ciety P. C. A. v. Wilbur, supra. McKenzie v. Gilbert, supra. 

The conviction will be reversed, with costs. [Rep. in 86 Atl. Rep.] 





Appeal—Striking Out Pleading.—Under Practice Act (Laws 1903, 
p. 560) § 110, providing for the entry on the record of an order strik- 
ing out a pleading and for the assignment of error thereon, an appeal 
does not lie from an order striking out a demurrer to a declaration, 
but defendant, desiring to stand thereon, must procure the entry of 
a default judgment against him and make the order a part of the 
record of the judgment.—|Rep. in 86 Atl. Rep. 411.] 





That a note executed in payment of professional services ren- 
dered by one without a license to practise medicine is, where practice 
without a license is forbidden by statute, unenforceable in the hands 
of the payee, is declared in State Bank v. Lawrence (Ind.) 42 L. R. A. 
(N. S.) 326. 


An elevated railway company lawfully operating in a_ public 
street is held in Carney v. Boston Elev. R. Co. (Mass.) 42 L. R. A. 
(N. S.) 90, not to be liable for injury to a person in the street below 
by the fall of sparks from the train, which are the inevitable result 
of the careful operation of the road. 
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BREEZY TEXAS DECISION. most beautiful trials this morning 


it has ever been my pleasure to 
hear. Both attorneys are masters 
of their profession, and from start 


According to “Law Notes” the 
following is an exact copy of a 
judgment of a Justice of the Peace 


on record in Goliad County, Tex.: 

“The State of Texas, County of 
Goliad, No. 1179. W. R. Johnson 
v. G. H. & S.A. Ry. Co. 

“In the first place I am going to 
rule right, as I see it, regardless 
of the fact that plaintiff Johnson 
is a personal friend of mine, and 
the railway company has in the 
past issued me a pass, and that I 
hope to again ride on their road 
free. I went through one of the 


to finish the case was one of ex- 
treme interest. There are two 
things evident from the evidence. 
There is a lie out somewhere, and 
a number of turkeys were killed 
on the G. H. & S. A. Ry. Co. right 
of way. There is also some doubt 
in my mind as to the size of the 
turkeys. The quail seen by the 
witnesses Ayers and Scott must 
have been large ones, or the chick- 
en hens seen by the witness John- 
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son must have been small ones. 
But be that as it may, the number 
of turkeys killed were about 50 
and they were not fully grown. 
Again, the fowls from the drove 
that were not killed were sold by 
Johnson in town for the sum of 35 
cents apiece, which fact, in my 
mind, clearly establishes a correct 
value of said fowls per head. 
Again, they were counted by two 
persons, one party giving the 
number at 45 and the other at 53. 
Split the difference and call it 50. 
Fifty at 35 cents apiece would be 
$17.50. Scott didn’t know whether 
a turkey is grown at six months 
or not, so how could he know 
whether they were half grown at 
three months? Again, both par- 
ties were negligent—this is a fact: 
the company for allowing grass 
to grow upon its right of way, 
and the plaintiff for allowing his 
turkeys to run upon the railway 
property, although there is no law 
against turkeys running loose. 
Now if both the company and 
Mr. Johnson were at fault, I do not 
see how either could object to pay- 
ing for his mistake, and I am now 
going to rule as I think is right, 
just and equitable. Therefore 
the railroad will pay Mr. Johnson 
for killing his turkeys the sum of 
$15.00, and Mr. Johnson will pay 
the costs of the suit. In rendering 
this judgment I have no apolo- 
gizes to make, and my conscience 
is clear, as I believe I have done 
right. Ii l have made a mistake I 
have done so unconsciously, but 
after weighing all the evidence I 
feel that I am for once right. Do 
you’ J. Littleton Tally, J. P. Pre. 
No. 1, Goliad County, Texas.” 





VACATION OF THE JUDGES. 


The members of the Supreme 
Court of this State are stated to 


have spent their vacations as fol- 
lows: 

Chief Justice Gummere, at his 
summer home at Point Pleasant; 
Justice Garretson, at Holly Beach; 
Justice Parker, in Canada; Justice 
Swayze, in southern Europe; Jus- 
tice Kalisch, in France; Justice 
Bergen, in England, Scotland and 
Holland; Justice Minturn, on 
short trips; and Justices Trench- 
ard and Voorhees at their re- 
spective homes in Trenton and 
New Brunswick. 





NOT ALL SUCCEEDED. 


In the August number we pub- 
lished the names of the successful 
applicants for attorneys’ and coun- 
selors’ licenses at the June term of 
the Supreme Court. Not all those 
who were examined, however, 
were admitted. There were eighty- 
one who took the examination for 
the attorneys’ license, of whom 
only forty-four were published as 
passed. The counselors’ class 
numbered forty-nine, of whom 
only twenty-two passed. One of 
the latter was a lady, Miss Laura 
M. Wilson, of East Orange, who 
was a graduate of the New Jersey 
Law School, and who took a post- 
graduate course in the New York 
University Law School, and was 
connected with law offices of Mr. 
Edward M. Colie, of Newark. 
Among the attorneys sworn in 
were James T. Egan and Henry 
Cassman, who had _ previously 
passed. 





SAD DEATH OF MR. PARKER. 


On July 18, Mr. Charles Wol- 
cott Parker, Jr., son of Mr. Jus- 
tice Parker of the Supreme Court, 
was accidentally shot by a com- 
panion at North Hatley, Canada, 
where the Justice has a summer 
home. Mr. Parker was practic- 





MISCELLANY. 


ing at revolver shooting with some 
friends when he received the fatal 
wound. He had been in attend- 
ance upon the Hill School in 
Pennsylvania and expected to en- 
ter Harvard upon completing his 
course. 





NEW SUPREME COURT RULES. 


The revised Rules of the Su- 
preme Court of this State, pro- 
mulgated at the June Term, took 
effect on the first day of Septem- 
ber. It is understood the revision 
had the careful personal super- 
vision of Chief Justice Gummere, 
aided, of course, by suggestions 
from other members of the Court. 
The Rules are 219 in number, and, 
as published by the Clerk of the 
Court, contain also the forms an- 
nexed to the Practice act of 1912, 
together with the act itself, and 
an index. 





DEATH OF CHANCELLOR’S SON. 


On September 8th, Mr. Geoffrey 
F. Walker, the only son of Chan- 
cellor Walker, of Trenton, died of 
typhoid fever at Dublin, Ireland. 

The Chancellor, with his wife 
and son, sailed on the steamer 
“Minneapolis” in July for a tour 
of the British Isles. After a stay 
in England they went to Ireland, 
and, while stopping in Dublin, the 
son was taken ill. He was re- 
moved to a private hospital and 
subsequently taken back to the 
hotel, where it was thought he 
would soon be able to start for 
home. He was twenty-one years 
old and was a student in the law 
department of the University of 
Virginia. He completed his pre- 
paratory course for college at 
Lawrenceville. He was an ex- 
tremely popular young = man, 
whose frank, open manners won 
him many friends. 


287 


The Chancellor was to have re- 
turned on Sept. 1, but the illness 
of his son detained him. 





OBITUARY. 
Mr. Caauncrey H. Bgas.ey. 

Mr. Chauncey Haven Beasley, 
youngest son of the late Chief 
Justice Mercer Beasley, died Sep- 
tember 4 at his residence in East 
Orange, from cirrhosis of the 
liver. 

Mr. Beasley was born at Tren- 
ton July 4, 1858, and graduated 
from Princeton University in 
1880. He read law with Hon. 
Henry S. Harris and, later, with 
Hon. J. G. Shipman, of Belvidere, 
and was admitted as an attorney 
at the June Term, 1883, and as 
counselor at the November Term, 
1886. He began practice at Bel- 
videre, where, in 1884, he was 
counsel for the county. In 1886 
he removed to Trenton and there 
came into prominence as a crim- 
inal lawyer. In 1888 he was ap- 
pointed Judge of the Trenton Dis- 
trict Court, holding that position 
for five years. He ran for Con- 
gress against Hon. James Buch- 
anan, but was defeated. While in 
Trenton he formed a partnership 
with the present Chancellor under 
the firm name of Beasley & 
Walker. In 1904 he removed to 
Newark to become assistant coun- 
sel for the Public Service Cor- 
poration, resigning in 1911. In 
Newark he also appeared in many 
homicide cases. He was consid- 
ered an excellent political speaker 
at Democratic meetings, and was 
especially active in the last cam- 
paign for his college friend, now 
President Woodrow Wilson. 

Judge Beasley married, in 1880, 
Miss Jessie Fleming, of Stamford, 
Conn., who, with six children, sur- 
vives him. 
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BOOK NOTICES. 


ACCIDENT AND 
EMPLOYERS’ LIABILITY 
INSURANCE. By Hubert 
Bruce Fuller, of the Cleveland 
Bar. Kansas City, Mo.; Vernon 
Law Book Co., 1913. Pp. 575; 
buckram. Price, $5.00 deliv- 
ered. 


LAW OF 


The preface to this work states 
that the first American accident 
insurance company was organized 
about 1860, but was antedated by 
companies formed in England. 
We had been under the impres- 
sion that accident insurance in 
this country came into existence 
much later. Nevertheless it took 
some time before tables of risk 
could be prepared on the same 
principle employed in the con- 
struction of mortality tables. 
That these tables, as at present 
used, are on a sound basis, how- 
ever, so far as the companies 
themselves are concerned, there is 
no doubt. Unfortunately there are 
legal controversies marking this 
branch of insurance, as all other 
branches, although perhaps to a 
more limited extent. 

The work before us mainly con- 
sists in a review of the cases and 
principles underlying the cases of 
accident insurance controversies, 
there being 437 pages taken up 
with this part of the work. The 
branch of accident insurance 
known as the employers’ liability 
branch is treated in a single chap- 
ter of 65 pages, the reason being 
that the subject is comparatively 
new and litigation respecting it 
has been mainly based upon State 
statutes, which are in no wise in 
harmony. The book seems well 
prepared and must prove useful 
as a general text book. 


THE ORGANIZATION AND 
MANAGEMENT OF BUSI- 
NESS CORPORATIONS. By 
Walter C. Clephane, of the 
Washington, D. C., Bar. Sec- 
ond edition. Kansas City, Mo.; 
Vernon Law Book Co., 1913. 
Pp. 499; buckram. Price, $5.00 
delivered. 


Eight years ago the first edition 
of the above work was issued by 
Mr. Clephane, the basis for which 
was a series of lectures delivered 
by him in the Law Department of 
the Columbian University of 
Washington, D. C. This institu- 
tion has since become the George 
Washington University and the 
treatise was first compiled as a 
text book for classes studying the 
law of corporations in that Uni- 
versity. 

The reception of the first edi- 
tion of the work was cordial, and 
now its scope has been enlarged 
so as to include some additional 
topics. The aim of the present 
volume is “to afford a practical 
guide to students, officers of cor- 
porations, and lawyers whose 
practice has not caused them to 
specialize in this branch of the 
law.” 

The new work is certainly an 
immense improvement upon the 
old, not only as to the new chap- 
ters added and the multiplication 
of cases cited, but in the treat- 
ment of the subject itself. It com- 
pactly states much that an attor- 
ney, especially a young attorney, 
should always have in mind in 
his acting for a business corpor- 
ation. The forms in the book 
seem to be sufficiently full for 
practical purposes. We fail to see 
why this work might not be 
adopted as a corporation law text 
book in all the law schools. 





